BEFORE THE NATIONAL ANTI-PROFITEERING AUTHORITY
UNDER THE CENTRAL GOODS & SERVICES TAX ACT, 2017

Case No. 64 2022
Date of Institution 28.10.2021
Dite of Order 31082022

In the ma of:

L.Shrt Vygay Pal Singh, 22-Swaroop Park, Sahibabad, Ghariabod-
201005(UM

2 Directorate General of Anti-Profitecring, 2nd Floor, Bhai Vir Singh
Sahitys Sadan. Bhai Vir Singh Marg, New Dethi-110001.

Applicants
Versis

M/s. Nandi Infratech Pvi Lid., GI 02C, Sector 10, Greater Nowda West,
U.P-201308

Respondent
Quuorum.-

I, She Amund Shah, Chairman and Techoical Member

2. Sh Pramod Kumar Singh, Technical Member
1. Sh Nitesh Shah, Technical Member

Present: - /
[, Nooe lor the Applicants,
d None lor the Respondem,
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ORDER

L. The present Ropont dated 27.10.2021 had been reccived from the
Applicant No. 2 Lc. The Director Genersl of Anti-Profitsering
(DGAP) after a detailed investigation under Rule 129(6) of the Centeal
Goods & Service Tax (CGST) Rules, 2017 alleging profiteering by
the Respondent in respect of the puschase of flats in the Respondent’s
project “AMAATRA HOMIS", Applicant No. 1, vide his complam,
has alleged that the Respondent was not ready (o pass on the bonefit of
Input Tax Credit (ITC) in respect of Mlat No J-503 in "AMAATRA
HOMLES' by reducing the installment amount despite repemed
requests and had instead threatencd 1o cancel the allotment of the
Apphicamt No. 1 with & penalty. The Stunding Committee forwarded
the copy of the complaint of Applicant No. 1 along with demand
letters @ the DCGAP lor further investigation,

2. The DGAP vide the above-suid Repord dated 27.10.202 | has inter-ahia
ststed the following: -

L On receipt of the said reference from the Standing Commitiee on
Anti-profiteering, a Notice under Rule 129 of the COST Rules,
2017 was issucd by the DGAP on 21.05.2021, calling wpon the
Respondent to reply as to whether he admitted that the benefin off
ITC had not been passed on by him to the recipients by way of
commensurate reduction in price and if o, 10 suo mode determine
the quantum thercol and indicate the same in his reply 10 the

% Notice as well as furmish all supporting documents, Further, the
Respondent wis  allowed 10 mspoct  the  non-confidential
evidenee/informution submitted by Applicant No. | during the
period 01.06.2021 to 04.06.2021, which the Respondent did nos
avail.

1. From the list of homo buyors submitied by the Respondent vide
his lotter datod [X.09.2021, it was observed tht the nature of

agreements entered mto with the prospective home buyers in
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cespect of the Respondent’s project “AMAATRA HOMES”
were mtixed, the complete Occupancy Centificale was yet to be
received and that the Respondent had opted for payment of GST
availing the ITC as envisaged under Notification No. 32019.
Central Tax (Rate), the period for current investigation has heen
considered as proposed in the NOI ic. from 01.07.2017 t
28.02.2021.

. The tme limit to complete the investigation was up fo
18.09.2021, as per Rule 12%6) of the CGST Rules, 2017
lHowever, duc 10 the force majcure caused by the Covid-19
pandemic, the nvestigation could not be completed on or before
the above date. In terms of Notification No. 3572020-Central Tax
dated 03.04.2020 wherein “any time limit for completion or
compliance of any action, by any authority ar hy any person, has
been specified in, oF prescribed or notified under the said Aet,
which falls during the peviod fim the 20° day of March 2020 to
the 29° day of June 2020, and where completion or compliance
of xuch action has not been made within such time, then, the lime
limit Jor completion ar compliance of such action, shall be
extended up to the 30" day of June 2020°. This was smended
vide Notification No. §5/2020 dated 27.06.2020 and 912020-
Central Tax duted 14.12.2020, issucd by the CBIC under Section
I68A of the Act wherein the last date for submussion of Repont
hod been extended wp to 31032021, Funber, the [on'ble
Supremie Court of India passied an Order dated 08.03.2021 1 Sue
Mot Writ Petition (Civil) No. 3 of 2020, wherein. it was stated
that “in cases where the limitation would have expired during the
period bonween [3.03.2020 il 14.03.2021, rswithstanding ihe
actual halance period of limitation remaining. wll persons shall
have a limitation period of 90 days from 15.03.2021. In the ¢vent.
the actual balance peviod of limitation remaining. with ffect
from 15032021, is greater than W days, that longer period
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shall apply ™. The above relief has been extended and the perniod
from 14.03.2021 till further orders shall also stand excluded m
computing the limitation period as per the lon'ble Supreme
Count’s Order dated 27042001 passed m  Miscellancous
Application No. 665/2021 in SMW(C) No. 32020 Further, the
[Ton'ble Supreme Court vide its Order dated 23.09.2021 passed
mn Miscollancous Applhcation No. 66572021 in SMWI(C) No,
32020 regarding cognizance for extension of limuanon had.
directed that “in cases where the limitation would have expired
during the pervad 15.03.2020 tll 02.10.202], notwithstonding the
actual balance period of limitation remaining, all persons shall
have a limitation period of %) days from 03. 10,2021 In the event,
the actual balance period of limitation remssining, with offect
from 03.10.2021, is greawr than 90 dayvs, that longer periond
shall apply ™.

iv. In respoanse to the Notice duted 21 05.2021, various reminders
and summons dated 03.09.2021, the Respoadent submitted their
eply  vide lottosfomails dated  25.08.2021, 26082021
02.09.2021, 07.092021, 11092021, 16002021, 18.092021,
28.09.2021,29.09.2021, 30.09.202 | and 12.10.2021.

v. Vide the aforementioned lotters/e-mails, the  Respondent
submutted the following docurnents/information:
a. Brief Profile of the Respondent.
b. Copics of GSTR-1 Retumns for the period July 2017 to
Febroary 2021

e Capies of GSTR-IB Retums for the period July 2017 10
Fobruary 2021,

d. Copy of GSTR-9 Retums for FY, 2017-18, 201819 &
2019-20.

¢ Copy of Tran-1.
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L. Copy of Electronic Credit Ledger for the period July 2017
to Fehnury 2021

g Copies of VAT Retums for the period April 2016 10 June
2017,

e Copy of VAT Assessment Order for 2016-17 & 2017-18.

i. Copies of ST-3 Retwmns for the period Apeil 2016 fo June
2017.

1- Detsils of applicable Tax Rates, pre-GST, and post-GST.

k. Copy of Annexure-1V dated 09.052019 in respect of the
project "AMAATRA [TOMES™.

I, Copy of Balunce Sheet for FY 2016217, 2017-18, 2018-19
& 201920,

m. Details of VAT, ST, ITC of VAT, CENVAT Credit for the
period April 2016 to June 2017 and owpit GST and 1TC
of VAT, CENVAT Credit for the perod July 2017 o
February 2021

n. List of 'home buyers of the project “AMAATRA
HOMES™,

0. Copy of part Occupancy Certificates (OC) for the towers
B, C.D, L F G, 11 & I wherein the part OC for Tower )
was granted on 18082021, for the lowers B, C & 1§ which
was granted on 12.11.2020 und for the Towers F, G, H & |
was granted on 16,01 2020

p. Copy of Demumd Lotters and copy of Allotment Lotwer
dited 16.08.2016 issued in respect of Applicant No. 1,

q. Details of sold and unsold units us on 28,02 2021 in the
project “AMAATRA HOMES™.

r. Copy of project Report submitted 1o RERA in respect of
the projeet "AMAATRA HOMES™,
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Vi Para 5 of Schedule-IIl of the CGST Act, 2017 (Activitics or
Transactions which shall mwmunwyu{m
nor o supply af services) reads as “Sule of land and, subject 1o
clause (h) of paragraph 5 of Schedule 1, sale of building .
Further, clause (b) of Paragraph § of Schedule 1l of the Central
Goods and Serviees Tax Act, 2017 reads us 1) constrisction of
a complex, building, civil xtructure or a part thereof, including a
complex or bwidding intended for sale to o buyer, wholly or
partly, except where the chtive consideration has been received
after issuance of the completion certificate, where required, by
the competent authority or afier its first occupation, whichever is
earlier™, T?ms.!hcff{'i}n,ihcrmﬁminlmﬁlsﬂﬁﬂlm
under construction but not suld was provisional ITC which might
be required to be reversed by the Respondent, if such units
remaned unsold W the time of issue of the Completion
Certificate, in lernms of Section I7(2) & Section 17(3) of the
CGST Act, 2017, whieh read us under:-

Section 17 (2) “Where the goods ar services ar both are
wsed by the registered person puartly for effecting tavable
supplies including zevo-rated supplies wnder this Act or
under the Integrated Goods and Services Tax Act amd
partly for effecting exempt supplies under the xaid Aess.
the amount of credit shall be resivicted to so much of the
inpuct tax as is attributable to the said faxable yupplies
inchafing zero-rated supplies "

Section 17 (3) “The vatue of exempr supply under sub-
sectian (2) shall be yuck ax may he preseribed and shall
include supplies on which the recipient is liable o pav tsx
on reverse charge baxly, ransactions in securities. sale of
lund and. subject 1 clause th) of paragraph S of Sehedule

1, sale of building "

Therefore, the 11T on the unsold units in towers *A* and

J" In whose ense the Occupancy Certificate was yet 1 be
reccived may not fall within the ambit of this investigation und
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the Respondent was required 1o recalibrase the sclling price of
such units to be sold to the prospective buyers by considering the
net benefit of additional ITC available to him post-GST.

vii.  From the submissions made by the Respondent 1o the DGAP. it
had been observed by the DGAP that he had exceuted towees A.
B, C D EF G HI &Jin his project "AMAATRA
HOMES", The occupancy Certificate (OC) for Towers F. G. 1]
& 1 was issued on 16.01.2020, while for Towers B. C & F it
was issued on 12.11.2020 and for Tower B, it was issued on
IS.0R2021 in the GST regime but the Oceupancy Certificate
for the towers A & I was yot 10 be issued.

vili.  Since Applicant No, | had booked flat ne. J-503 in the building
“Tower J" of the Respondent’s project “AMAATRA HOMES"
hiving single RERA Registrinion Number “UPRERAPRI47ES"
for the entire project, the investigution had been camied omt for
the entire project "AMAATRA HOMES” consisting of 10
towers from lowot A 1o tower J,

. Trom the sold-utsold status as on 28.02.2021 submitted by the
Respondent i respect of all the towers of the project
"AMAATRA Homes", it wus scen that thero were 1otal M6
units in total m the said project, out of which 857 units were
sold and 89 units romuined unsold (including 4 cancelled wnits).
Further, the Respondemt vide his omail dated 25092021
submitied thai the 1ol sleable arca of the said project was
10,534,765 wy. L and wecordingly, the xame had been convidered
for the computation of profilcering in respect of the project
“"AMAATRA HOMES™,

x.  From the submissions made from time W tme by the
Respondent, w was elear thiit the credit on inputl services was
admissible 1o the Respondent under Rule 2(1) of the Cenvat

Credu Rules 2004, which was wtilized w pay Service Tax,
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Further, the Respondent vide muil dated 18.09.2021 submitted
the detals of twmover and the ITCCenvat available. The
Respondent vide the said email claimed the ITC of VAT
available for the period 2016-17 as Rs. 1,15,90,638/- and for the
period April 2017 w June 2017 as Rs. 2822835/ Whereas ot
verification of the Return of Tax paid -nionthlyiquancrly in
form UPVAT-XXIV for the period April 2016 10 March 2017
and April 2017 10 June 2017, it was observed thai the
admissible ITC of VAT for the tax period as reflected against
sersal No. 14 (i) (1) of the said Retum, the ITC of VAT for the
period Apnil 2016 to March 2017 was Rs. 11596699/ and for
the peried April 2017 fo June 2017, it was Rs. 28,09,030..
Accordingly, the credit of 1TC of VAT available for the penod
Apnil 2016 10 June 2017 was considored os Rx 144,085,720/ (
Rs. 11596699~ + Rs 2R.09030.) for computation ol
profiteering.

Xt Before 01072007, ie, before GST was introduced. the
Respondent was cligible 1o avail CENVAT credit of Service
Tax paid on the input services and also the 1TC of VAT
However, CENVAT credit of Central Excise Duty paid on the
inputs was not admissible as per the CENVAT Crodit Rules.
2004, which was in force m the material time. Further, post-
GST, the Respondunt could avail the ITC of GST pakd on all the
mputs and input services, From fhe information submitted by
the Respondent for the period April 2016 1o February 2021, the
details of the ITC availed by them, his wmover from the project
“AMAATRA HOMES"™ and the ratio of 1TC W the tumever,
during the pre-GST (April 2016 to June 2017) and posi-GST
(July 2017 o Febroary 2021) periods was caleulsted and has
been furmshed in Table-*A* below
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*The caleulation ahove, is wmmmmmm
data submitted by the Respondeat vide his email dated
[8.09.2021 and the credit of ITC of VAT as discussed in para 20
af the Report.

xil.  From the above Table-'A’, it was clear that the ITC as &
percentage of the tumover that was available 1o the Respondent
during the pre-GST period (April 2016 1w June 2017) was 4.03%
und dunng the post-GST period (July 2017 to February 2021), it
was 9.79%, This confimmed that post-GST, the Respondiont had
benefited from additionul 1TC w0 the tune of 3.76% [9.79% (-)
4.03%] ollthe twmover for the project “AMAATRA HOMES™.

i I was also observod that the Central Government, on the
recammendation of the GST Council, had levied 18% GST on
Congtruction Service (after onc-thind abwtemont wwards the
value of lnd. the effective GST rate was 12% on the gross
value), vide Notification No. 117201 7-Central Tax (Rate} dated
28.06.2017. Based on the figures contained in Table- *A” above.
the comparative lgures of ITC availed/available as a pereontage
of the wmover in the pre-GST and post-GST periods and the
recalibrmed  baste price a8 well as the cxeess  collection
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(profiteering) during the post-GST period, has been mbulsted in
Table- *B* below:-
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iv. From table- “B' above, it was clear thut the additionsl ITC of
5.76% of the tumaver should have resulicd in 2 commensurate
reduction in the basic price as well as cumiax price for the
home-buyers of the project “AMAATRA HOMES”™ Therefone,
in terms of Scetion 171 of e CGST Act, 2017, the Respondent
Mmmmmpﬁmmﬂwmﬂmm
commensurate 1o the additionul benefits sccrued, and this benetit
dhdﬂ&nﬂﬂﬂwﬂmﬁdwhwmwﬂw
Respondent to the recipients, In other words, by net reducing the
pre-GST basic price on account of the additionul bonefit of 1TC
wuwgﬁsrglmmmummmmm
Respondent had comraveniod the provisions of Section 171 of the
CGST Act, 2017,

xv. Having established the fer of profitearing, he nest step was 1o
quuntify the same. Based on the aforesald CENVATATC
avalability in the pre and post-GST periods and the demands
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raised by the Respondent on the Applicant No. | and other home
buyers towards the vilue of construction on which GST Bability
@I.Eﬁmﬁwhymukmdmlmmw
01072017 10 28.02,2021, the amoum of benefit of ITC not
passed on 1o the recipients or in other words, the profileercd
amount came to Rs, 7 28,05,691/- which included GST.

xvi.  The Respondent vide his submission dated 16.09.2021. informed
the DGAP that he had annexed documents evidencing that the
benefit of ITC had been passed on by him 10 e home buyers
with the said submissions. However, no such document was
found enclosed. Further, the Respondent in his home buyers list
swbmitted on 18.09.2021 did not claim 1o have passed on the
benefit of ITC to the home buyers. Thercafter, the Respondent
vide his email dited 29.092021 submitted a list of homebuyers
wherein he has claimed 1o have passed on the benefit of 1TC 1
524 home buyers amounting to Rs. 110,58 570/, Funther, the
Respondent wlong with his lotter dated 29082021  submimed
copy of the resolution dated 14.09.2017 passed by the Board of
Directors of the Respondent. The coments of the above-said
resolution hive been reproduced below:-

“RESOLVED THAT™ the Consent of the Board be and is
hereby accorded for the passing of the henefit from any
reduction in the rate of tax on any supply of goods or W
servicex ar the benefit from Inpur tax oredit on account of
implementation of GST. by way of commensirase
reduction in prices in finol demand lettor issued at the tive
af possesyion in respect of the project some = Amaatra
Homes™ i view of Anti-Profiteering measwre ax per
Sevtion 171(1) of GST (CGST/ISGST) Act. 2017 Further,
the said benefit shall be passed on o the flat ownorx ar the
time af teswance of the fingl demand lewter ie. letter

intimating the (ncallment wr the lime af possession in
Poge 110758
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Amaatra Homes based on the computition dome by ithe
appointed Chartered Accountam and duly certified by the
Director of the company,

RESOLVED FURTITER THAT o certifiad copy af the
resoliition be given (o unyore concerined ar imterenind 1
the malier ™

Avil.  The Respondent along with his said Teter dated 29.09,2021 also
submutted the copies of demand letiers in respect of certan
home ‘buyers and copies of demand lotters & copics of
“settlement between (he company and the Allottec(s) with
respect 1o the interest for deluyed payment of installments by
the Allottcets) sod Penudty changes for delayed possession offer
as well as flar cost, GST Rebate, and possession charges™ in
respect of corftiin other homebuyers. Such said documents were
submitted in respect of a total of 490 home buvers out of 524
home buyers in whose case the Nouee hid clatmed © have
passcd an the benelit of ITC. Towever, the Respondent had
submitted cmail ids of $12 home buyers only. Further. the
Respondent in his demand letiers issued 1o the individual home
bayurs had mentioned some smount indicating “less GST”.
however no specific mention of passing on e sddition!
benefit of ITC under Section 171 of the CGST Act, 2017 could
be found in the said demand letter. To verify the elaim of the
Respondent of passing oo the benefit of 11C to 524 home
buyers, cmuils were sent Lo all the 512 homebuyers in respeet ol
whom cmail ads wore provided by the Respondent for
confirmation of the receipt of the benelit of the ITC by the
home buyer. A summury of the comails sent and replies received
from the homebuyers was fumished in Tablke C below:
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Numher of Fame buyers where the Respondent buss ¢leigrand 1is
2| have pawsod on the (TC benofit by way of peducsd domasd | 824
400

Nusber of ham buyves out of (2) abuve i respoct of whosm the
_ e mmﬁmmmnm-
3 (hebeneliof g TaxCredit
Nuttiber of bome bayers ant f (2) sbove wheee camil ids lve
| been e Resporide =
Nutiber af cmails sont by the office to the hame buyors ost of

LS| () ahowe for confirmation of the recept of the benefit of TTC 12
Total Number af loeme buyers, ot of (5} above who have B i

— . il

B lveplied{Aamex20) 00000 " 5|
Number of home buyers. v of (81 above who have confirmed
7| the recaipt of the hevefit of ITC -
Nummber of home Buycis oul of [6) above whe have dewied the
& | seveiptof e beoelit of TTC = = __ &
Number of hame: buyers, out of (6) sbove who have gives other
9 fean, .

o e— — —

The total mdfhudhnﬂﬂ"ﬂmbﬂh 3K hoara

10 | beyers ws sbove in (7) o . | 724520
T otul wient of henefit of 1TC sdmissibie out of (10)
LX) __lebeye 000 IRAE S

**Ax seen from Table-C' above the amownt of ITC benofit
confirmed by the two home buyers jowners of unit number F40)
dnd I'902) was more than the amowni worked owt in their
respect The excess amount of 1TC benefit confirmed by suck 2
home buyers could not be set off from the soral benefit of ITC 1
be passed on in as much as the benefit of ITC was culevlated
based on the saleable area, schedule of paymeats, and other
relevant parameters speclfic to each home buyer. Accordingly,
the banefit of ITC confirmed to have been passed on in respect of
the above I hame buyers had been restricted 1 the amount of
henefit of ITC worked vur as detailed above.

xviid, A summary of the benefit of ITC required to be passed on and
the ITC beneli clanmed 10 have been passed on in respect of the
Applicant No. | and the other home buyers has been fumishod in
Table-D below:-
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Table- ‘D" (Amount in Rs ).
At of
Category of Domands raived FTE benci Vet

Mowe | Mool | Areaim | and wdvasices Profiteered ﬁ”. SSofentvd

uqmuzm (N SqM | reselvod post-GST | At "".'; ot

» g by the Respoudent Wi e -

_

" & n E ¥ o 1l KL
Amitean 1 1408 ARERTIA (TR 0 TRTS
Hoene boyers who _
have st the | A0 107,10, 044 U7 | it | 1iomses-
v of 1TC
Boncfit oves oo
Himse baryers whio
have demncd the M THES 5 ¥i.99, 2o Tarfe- i LE b3 38 0
rectip o TTC
‘Hemedht srver omeil ) -

Other 7 IKSYTS I NTAT S | T ah g " T AT
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have Boen sald posr | 30 L
Uniite welre
e denvasty sl
shsvco mectvad | 39 oy
P AIST/ megative
deimasd s —— — T
Uneold PainUpins | ®9 | PW0043 . . -
Totul o | wmsows | onasenar | TR [ Taeesy

** Amornt of ITC benefit confirmed 1o have been received by the
owmers of unil numbers F401 and 902 way more than the
amount worked oul in their respoct. The excess amownt of ITC
henefit confirmed by xuch 2 home buyers could not be set off
from the total bengflt of 1TC to be passed on in s much ay the
bewefit of ITC was calcwlated based on the saleable area,
schedule of payments, and other relevant parameters specific to
each home buyer. Accordingly, the benefit of ITC confirmed to
have been paxsed on in respect of the above 2 home buvers had
been restricied to the amoumt of henefit of ITC worked ot in
roxpuect of them,

XN,

From the sold-unsold sutus as on 28.02.2021 submiticd by the

Respondent in respeet of all the towers of the project
“AMAATRA Homes™, it was seen that there were total 946 units
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in total in the said project, out of which 857 units were sold and
89 units remained unsold (including 4 cancelled units). The
Respondent vide his submission dated 18.09.2021 submitied a
copy of the bome buyers list containing details of 857 home
buyers. On verification of the same, i was seen that 50 units of
the said project had been sold post-OC. As Such these S0 unils
had not been considered for computation of profiteenng, Further,
" wunWMwmmmmm
received post-GST in respect of 768 unitshome buyers only,
Hence, 768 units of Towers A 1o 1 of the project “AMAATRA
HOMES" had been considered for the computation of
profitcering.

xx.  The DGAP concluded that post-GST, the benefit of additional
ITC 10 the wne of 576% of the umover, accrued 10 the
Rmm.mwmwmrﬁhhmﬁmb’rﬂw
Respondent to Applicant No. | and the other oligible recipients.
Section 171 of the CGST Act, 2017 had been contravenad by the
Respondent, in us much ax the benefit of addinonal ITC on the
demand raised by the Respondent durmg the post-GST period
from 01.07.2017 1o 28.02.2021, had not been commensurately
passed on to the Applicant No. | and the other recipients. On this
account, the Respondent had been found 1o have profiteercd by
Rx. 72805691/ (Seven Crore Twenty Eight Lukh Five
Thousand Six Hundred Ninty One only) which included 12%
GST amoumt over the busie price. Further as detailed in Tabke
C7 above, the benefit of ITC amounting to Rs. 7,17,439~ had
been conidered 10 hive been passed on 1o 38 home buyers out of
the 524 home buyers (as discussed against serial No. 1§ of Table-
"C7). Hence, the Respondent was required 1o furthet pass on the
benelit of ITC wmounting 10 Rs. 72088252 (Rs.728.05.691 -
R5.7,17.439) to the home buyers including the Applicamt No, 1,
which included 12% GST amount over the basic price. The
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profitcered amount -in respect of Applicant No. 1 for his unit J-
303 in the Respondent's project “AMAATRA HOMES™
Aamounted 1o Rs. 84,757/~ (inclusive of GST),

XXt Th:nbwrnidmnpnlnﬁonnfpmﬁtmiagwrmnhq 768
home buyers including Applicant No. 1. All the home buyers
were identifiable us (he Respondent had provided ther names,
email ids.mdphmwnumbpuuumgm:mhmmnuww

them. Computation of profitcening in respect of the individual
home buyers wus enclesed.

xxii.  The present investigation covered the peniod from 01.07.2017
28.02.2021. Profiteering, if any, for the period post-February,
2021, hised ot been examined s the exact quantum of ITC that
will be available (o the Respondent in the future could mot bo
dﬂmm'ﬂwdmmhmn,whmﬂwmmhmnfﬂwwjui was
¥t to be completed. Punher, Tn respect of the unitshore buyers
in whmmelmmlh:dbmn:d:bcfmtlhemqmnrmc
Occupancy Certificate and where the balance amount wiss yet o
be demanded, the Respondent had 1o work out the element of
profiteering on similar lines as discussed/caleutated above and to
mmﬂtnhmﬂlnflTC:n&mrmtﬁdiwhmbum

3. The above Report was carelully considered by the Authority and a
mmmua.nazmmimmmwmmmw
the Report dated 27.10.202) furnished by the DGAP should not be
accepled and hus liability for profitecring in violation of the Provisions
of Section 171 should not be fixed. The Respondent was directed 1o
file written submissions which had been filed vide submissions datod
08.04.2022 und 02072022 wherein the Respoudent had inter-alia
submitted the ollowing points:-

A, No opportunity wiw given to him o mspect the information
submitted by the Applicant No. 1 or 4 copy of the Applicaton

filed by the Applicant No.l or the minutes of the Screenimy
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Committee Meeting and hence the investigation proceedings
were bad in law, The DGAP in Para no. 7 of the Report had
stated that the Respondent was allowed 1o mspect the non-
confidential ovidence/information submitted by the Applicant
No. | during the periad 01.06.2021 1o 04.06,2021, which the
Respondent didn’i avail. e stated that nonetheless he should
have been given the said opportunity.

B.  The investigation had been carried beyond the scope and hence
bad in law:

1. Asper the stoy order granted by the Hon'hle High Court of
Delhs 1 the case of Abbott Healtheare (P) Lid. v. Union
of Todia [2019] 106 Taxmann.com 161, the investgation
should be restricted only to the unit in respect of which the
complaint hsd been filed or the same class of buyers s
not to the whole projeet.

il The investigntion must not go beyond the spplication
submitted by Applicamt No. 1 a5 per the Orders of this
Authority passed as had been held i the case of Dincsh
Mohan Bhardway Vs Vindavaneshwres Agtomotive (P)
Ltd, [2018] 92 mxmann com 360/67 GST 429 (NAA) and
Rishi Gupta Vs, Flipkurt Intermet (P) Lad . [2018] 95
txmann.com 221/68 GST 443 (NAA). As there was only
one Applicant whe had filed (he complaint. the DGAP
should not suw-moto assume jurisdiction conceming ot

recipients (home-buyers) of the Respondent.

C. That non-disclosure of onc of the key documents submitted as
prool of ITC being pussed on 1o the buyers. The DGAP in Pum
no. 11 ol the Roport stated the bst of documents submitted by
the  Respondent  during  the  varfous  submissions. The
Respondent has also submitted No Objoction Cenificttes duly

signeed by the buyers wherein it was statod that there was no
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claim outstanding on accouni of the GST rebate. This was
submitted as prooal of pussing on the benefit to the buyers oo
account of GST. However, this Authority had not mentioned
the said NOC in the list of documents submitted.

D. That in absence of a preseribed method of caleulation of
profiteering in the act or the rules or the procedure, the
procecdings anc arbitrary and lable to be dropped: -

&

W

in.

Case. No. 6472022

Rule 126 of the CGST Rules, 2017 provides that this
Authority may prescribe methodology and procedure for
determmation as to whether the reduction in the rate of wx
on the supply of goods or serviees or the benefis of 1TC has
heen passed on by the registered person to the recipient by
way of commensurate reduction in prices,  The relevant
Rule 126 has been extracted for case of roference:-

“126. Power 1o determine the methodology and
procedure.-  The Authoritv may  determine  the
mathixdology and procedire for determination as to
whather the redwction in the vate of tax on the
supply of goods or services or the benefit of inge
tax credit has beon passed on by the registered
person o the mecipient by way of conumensurate
reduction in prices™

No methodology’ procedure for the determination a8 W
whether the reduction m the rute of tax had been prssed on
or whether the ncreased bencfit of ITC had been passed on
hid Boen laid down (o dute,

There was no definition of “profitcenng”™ provided for
under the Aol In the ubsence of uny methodology and
guidelines for implemenation of the provisions of Section
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iv.

CaseNo. o4 2022

171 of the CGST Act, the entire exercise undertaken by ihe
DGAP was arbitrary and nullity,
It was settled law that where there was no machinery for

assessment, the law being vague, #t would not be open 1o
the Assessing authority 1o arbitiirily assess 10 tax the

subject. I this regard, reliance could be placed upon the

decision of the Hon'ble Supreme Court in the case of CIT.
Bangalore Vs. BC Srinivas Shetty reporied ot 1981 2 SCC
460, 1he Hon'ble Supreme Court held that the charging
section was not attracted where the computation provision
was inapplicable. Below are the relevant extricts from the
Judgment:-

"R Section 45 charges the profite or guins arising
from the transfer of a capital asset to income fux,
The asset must fall within the contemplation of the
yection. Jt must boar that quality thar bringy
sectionds into play. To dewrmine whether the
goadwill of a new bustness = swol an wsvet, it is
permissible, as we shall presemily show, 1 refer w
cerfain other sections of the head "Cupital puinse™
Section 43 is a charging section. For the purpose of
imposing the charge, Parliament has endcied
detailed provisions in order 1o compute the profits
ar gains under that head. No existing printiple or
prrovision ol vartance with them can be applied for
determining the churgeable profity and pains. All
transactions encompassed by section 45 wmust fall
wnder the governance of 15 compuation provisions.
A transaction o which those provisions cannot be
applied must be regarded as never lntended by
sectton 45 1 be the xubject of the charge. This

inference flows from the general arrangement of the
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pravisions in the Income-dax Act, where under each
head of income the charging provision s
accompanted by a set of provisions for compiling
the income subject lo that charge. The character of
Mmﬂﬂmwh;ﬂdﬁmmi
relationship fo the netwere of the charge, Thus. the
charging section and the computation provisiony
together constinie an inegrated code. When theve
i a vase o which the computation provisioas
cunnat apply al all, it is evident that such 4 cuse
was not intended to fall within the charging section.
Otherwise, one would be driven to conclude that
while a certain income seems to fall within the
charging section, theve is no scheme of computation
Jor quantifving it. The legislanive pattern discornible
i the Act ix against such a conclusion. It mast be
barne in mind thot the legistative intent is presumed
to run waiformiy through the entire conspecivs of
provisions about cach head of income No dowbr
there is a qualitative difference between the
charging proviston and a compwlation provision,
And ordinarily, operation of the charging provision
cannol  be affected by the consiruction of u
pariicular computation provision, But the question
here is whether it ix pozvible 1o apply the
computation  provision @ all i a8 cerfain
interpretation ix prexyed on the charging provision.
That pertaing to the fundamenmial integrity of the
stututary scheme provided for each head.

Further, relionce was placed upon the decision of the
Hon'ble Mudrs HC in the case of Fthermer Fverest Lyl
UOD reported st 1997 (89) ELT 25 Mad, where the

Cluso. No. i 2022

Page 20 of S8

Vijay Pal Singh V. M/s Nundi Infratech Pyt Lid.



Hon'ble Madras High Court had held thar in absence of
adjudication upon a clim or objection, the statutory
provision would not be applicable:

i, Lﬂvimhmmhlnimmmfwdnmmng
whethor the incrensed benefit of 1TC had been passed on
by the assessce and whether the same was commensunite
to the reduction of prices, to the executive without framing
any guidelines Is violative of Anticles 14 and 19 of the
Constitution of India and thercfore the provision of Section
171 of the OGST Act reud with Rule 126 of CGST Rules

i wis ultra vires the Constitution of India and therefore, the
m!ﬂmmmmurﬂwmhthSumm
Committce and the DGAP was withowt junisdiction
arbitrary.

Vii. The ‘Procedure and  Mothodology® issued by this
Autharity on 19.07.2018 was the procedure peraining (o
the imvestigation and heanng. However, no method/
formulac had boen nutified prescribed permaining © the
caleulation of the profifeermg amount. It was submiticd
that mn absence of uny such methodology of formuls
presenibed under the laws, any calcalaton by the DGAP
was without the authority of law and could not be relicd
upon for uny proceedings under the GST laws.

viil.  Since the GST law was silent on the miethod or formila of
computition  to  ensure  compliance  with  the i~
profiteoriog provisions, it was impossible o defend and
explain how the observations and  findings oo the
complaint were incorreet. Thus, it vielated the principles of
watural justice,
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E. Tha the methodology adopred by the DGAP in the present case
was atbitrary and hence the same needed (o be set aside- The
mathodology adopied by the DGAP for determining the
profitecering based on the ratio of ITC o tumover was fawed,
erroncous, and contrary to the interpretation of Section for the
reasons sct out hercunder:

i. The DGAP had faled to consider that ITC had no nexus or
correlation to  the twmover since the ITC of a
bulder/developer was dependent on the goods and services
procured durmg a financial vesr and not on the revenoes
generued. Sumply put, the ITC was available on the inputs
and input services procured by » builder during u particular
penod and mob on the amount of considerution reccived
from p customer. The same became more evident from the
Tollowing iHustrations: -

a. A builder launched a project and took 2 loan from the
bank to start constriction, Vanous goods and services
were procured by the buildor for construction works
However, no or negligible amount was reccivesd from
the customess. In such circumstances, while the ITC
amount would bo huge, the tumover would be mengre
leading to a distorted 1TC to tumover ratia;

b.  Similarly, in the next years when such builders would
receive a substantial amount from the customer, but the
comparstive construction would be lower, the 1TC 10
tumover mtio would again got skewed.;

e Also. for instance. where a builder sold ull the Nists w o
year on a down payment basss, bul the construction
ook place in 3 years, ITC 10 tumover ratio would be
highly skewed in 2nd and 3rd yoar where no payments

were received from customers. Similar complexities
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would arise in seenarios where the flats were sold on
different payment plans such as 50:50 payment plans,
subventions schemes, ete.

Therefore, ITC 10 wumover ratic was a highly
unrelisble methodology and & comparison of the ITC to
tumover ralio in a different year did not in any manner
reflect the availability of additionsl ITC available in
the hands of the builder.

1. There was no synchronizition between the work dene and
the billing done by the Respondent. From the various
ugreement copies dlong with the home buyers list, it was
evident that the Respondent had payment.linked plans in
most of the cases. Thus, there was no synchronization
between the work dane and the billing which also led 10 no
synchronization betweon eredit availment and the billing.
Henee the mtio computed by the DGAP bused on twmover
was ol carreel

- =

| Farticuiars ——
Tonal fgreeasent vallie fie he sls sold in tae
pee-GST reghine |Colliin % of the Hipens
feyers Lot exelbiuling The vihse of Qo wid

Ho_t- ) . 2B0R 136 38Y

iy dowse o1 30,00, 201 7 [Coluna 10
FColmon 11 of Home Huyers Livt] N L3701 8 s

e ol lldng done 11l 10,06.2017 "%

i, That the luck of synchronizien between the work done
and the billing could also be established from the fact that
the Respondent had done the billing of 78% of the srmount
due during the pre-GST period. However. the amount
spont an construction during this period was only 45% of
the wtal cost, and hence the Roespondont would receive
22% of the total paymen due during the post-GST period
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when it would-have 1o spend 5% of the total cost on
.#Wmﬁ.-“ﬂﬁ!emkuhmmgﬂcwut taxihic
value during the pre-GST period, the taxable value should
be accordingly adjusied by giving effect 1o the above issuce
during the pre-GST and post-GST period and the
pereentage of ITC should be aceordingly rocalculsted.
Below is the detailed wable justifying the samo:-

I —

Constructioneost
Purticutars | A ey
Total comatrstion cust oy per bnlonce o o o
LIS ) b _ LAS1.Y7Y 10
b Land eqgesses N mE———— 1)
Bt L T2
Add - Camitnation cost Apeil i June wr — L
Constiucinm con ws oo 10062017 4A1 L Wsanes
The 1w ot of the projici-{H) B YR
T 0f consrictiin conl iwurrsd 1 30062017
T T R

Copy of balance sheet for 1Y 2017-18, Trail balance for
the period April 2017 to June 2017

Thus, the methodology of comparing the i of 1TC o
the umover fmﬂm'MSTlndth:MGﬂmM
adopted to ealeulate profiteering by the DGAP would not
yicld the correct quantum of profitcering, The companison
of the above mtios was not appropriate for the reason that

.inMWmm.ﬂWuwhmmhuf

tumover with the com of coastruction or develapment of a
project. The tumover reflected the smount collected as per
the payment or booking plan issued by the developer
which was dopendent upon o marketing-driven strategy.
On the comtrary, the ITC crodit would scerue 1o 3
develaper bused on the sctual cost incurred by him while
undertaking the development of the project. Thus. the
acerual of 1TC was not dependent on the amount callected
from  the buyers. Accordingly, the calculation of
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profiteering based on the wmover would not reflest the
correct outcome.

¥. The DGAP failed (o consider that, unlike other prochscts
which had & short production-to-market cycle, the
construction of flats takés maltiple years involving
multiple changes in construction costs due to ensuing
inﬂlﬁmmmmﬂfcﬁw'm.ofm&@in
lh:rcn!m-mmrnmﬂdmb‘edwhapimm
manncr on financial year basis and would necessarily need
mhedumnnucammpngmbﬁsuhimmwdﬂy
considering other peripheral issues such as csculations.
labour costs, ele,

vi.  The additional ITC in the hands of the Respondent i terms
of Section 171 of the CAST Act, 2017 should be tha 1TC
on goods or services which was nol available earlicr.
However, the approach adopted by the DGAP for
culculatmg the additional benefit, which had sccrued 1o the
Respemdent, had considercd the change in the rate of tx
on input goods und scrviees, the crodit of which was
available carlier. They had not considered fhe tuax cost
winch was carlier blocked in the hands of the Respondent.
Hence, the above approach of compurison of ITC
turnover muto for the pre-GST and the post-GST peniod
was nol a correct approich and this, lable 10 be discarded.
The DGAP had failed to consider that a mere difference in
ITC availed pre and post-GST era could not be said 10 be
the profit that had accrued to & builderdeveloper and
sevaral other fctors merm o be considered such o »
change in the e of tax on various inputs and inpul
services, non-availubility of credit of Excise Duty which
was hullt in the cost of inputs. For instance, on acevunt of

an increase in the nite of GST on various inputs/mpul
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services from-12.5% / 15% w 18% 128%, the IIC 10

turmover ratio would be higher but the same did not in any
manaer refieeted the availubility of additional 1TC s the
builder/developer incur additional cost for procuring such
services. The comparison of tax rates under the crstwhiile

and post-GST regime 1s as under-
SNo | Deseription of | Tax Rate under | Past-6GST
Mwhﬁ mm&-!hgl_u- | Tax Rute l
| Archirect 1 5% L 1%
2 | Peokerage [ L B T
3| S U TR T i
7 Cement | 135% 8%
- i e —— ——| -

As evident from the table above, the Respondent would be
w'ngGSTﬂﬂmrmtnl“tEW?ﬂhmlhrmmm
of 5.25%/15%., duc to which it would be eligible for 4
much higher amount of ITC which would, in turn, ineresse
the ITC to Turnover ratio, However, such an increased ITC
to tumover mitio could not m any manner be considered an
additional hmuﬂlmmhudlrimnm-thcﬂmhu

The profitecting prepared by the DGAP was meoerest us
the Authority had compared the credit based on turnover
and computod the benefit arising under GST. It was
pertinent 1o note that the profit 10 the Respondent hud
femained the same irespective of the mite of GST charged
on the product. The same could be seen from the following
Table-'A" where it was assumed that the sale price was
Rs, 120,
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GST | Cost |GST [ Total |11C [ Net cout | Sclting | Gros | Ratio as
rate (of | amount invoice | under | to price  profit | per
of | input value | GST | Company DGAP
input working
B C  DeC'B | E~CiD 'ﬁ'ﬁ#m' EF o e =
G
T 2% 100 [as 1272 (w0 120 T [nuas
T T T Ny (W e [ 13w ise
el Tl e e liw (120 (20 1%
1 Jwo |5  Tws Ts 06 (130 0 st

It could be seen that just because the GST rate had
increased or decreased on o purticul product, the 1TC
worked out by the DGAP had changed drstically.
However, the gross profit and cost 1o the Respondent had
remaimed constant imespective of the GST mte on the
product. This show that the computation of the profitecred
amount by the DGAP suffored from an inherent fallacy
and could not be accepted.

Section 171 of CGST Act, 2017 provides for provisions
pertuiing to Anti-Profiteering under GST in casc of
reduction of output tax lability, There was no reduction m
the mio of tax in the case of the Respondent. On the
contrary, the lx rate on construction activity hid ncreased
in the post-GST regime. Hence, there was no guestion of

profiteering on sccoumt of the reduction i x mtes

Further, the smid Section states that the benefit on sccount
of the I'TC should be psssed on o the recipien. However,
I wis pertment 1 note that sot moch additional benefit

had arisen fo the Respondent on sccount of e ITC on the

meephon of GST. The credit of Service Tax and VAT was
duly admissible o the Respondent in the pre-GST regime.
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Omly the credit of Excise Duty levied on the goods was 1ot
admissible to lim in the pre-GST regime. With the advent

of GST, entire eredit on purchases was now availabie 1o
him. Thus, the additional benefit ansing out of the
introduction of GST was only the component of Excse
Pty in respect of the matenal used in the execution of the
project in the GST period. However, since the majonity of
the purchnses mnde by the Respondemt were from 1he

traders, not much benefit had flown on that sccount as

well.  Purther, major procurements for the products
anmmcting Lixeise Duty were done in the pre-GST regimg

only. To llustrate: 3% of the sicel procurements wore

done in the pre-GST regumie only. And, the balance 17% of
the steel procurements were only done in the post-GST
regime, Thus, the additional benefit on account of lixcise
Duty is not much in the post-GST regime. Thux, the
proportionste methodology adopted by the DGAF of
comparison of ITC w twmover ratio for the pre-GST and
e post-GST period was not a correet approach and is thus
liable to be discarded.

Further, the computation done by the DGAP did nit
consider the mmpact of the mecrcase in the cost of
canstruction. The cost of construction has increased on
uccouni of abnurmal price rise on the inputs which should
have been wken into account and accordingly st off
shoald have been given. That the Respondent would like
to submit that though the benefit of 1TC was made
available post GST, the basic cost of the procurements had
inerensed abnormally which resulted in setting off of the
benefit of ITC. Below is the list of major items on which
there hus been a significan price increase:
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Product PreGSTrate | Post-GST rate | % increase
Steel 34,120/mt IEREASme 2l T
(Grante | a9 | T B —
RMC 3500/cum 4320/cum 0%

X. 'Thnlhcﬂwpmdqmlndhm.n-dulymtim-mm

Xt

citizen and had complied with the provisions of Ant.
Profiteering as envisaged in Section 171 of the CGST Act,
2017. He had duly passed on the benefit arising on sccount
of the ITC i demuond nofe raised/yet 1o be raised a1 the
ume of final possession to the customers in the GST
regime. In the absence of the specific methodology for
computation of benefit, the Respondent had decided 1o
pass on the benelit st the time of possession at an
estimated percentuge via the board resolution dated 14th
Sep 2017 and had duly passed the same. The deils of the
benelit pussed on to buyors were duly provided w the
DGAP in the Home Buyers list along with documentary
proals.

That the Respondent had made an estimated computatiosn
of the additional benefit which had scerued 1o him in (he
abscnee of specific formula in GST law. This computed
benefit had been or would be distributed 10 the home
buyers, The 10wl benefit passed on by him is INR 1.1
croves, Details of the benefit passed on to the customens
were mentioned in lus homebuver's data,

F. Consuderable Reduction in Average Sale Price:-

1

Csse.No. 64 72022
Vijay Pal Singh Ve.

That ns per Sectian 171 of CGST Act, 2017, the benefit on
account of Anti-Profitecring shall be passed on by
commensurate reduction in prices. It was portinent 1o note
that the average sale price of the flut in the post-GST regime
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had reduced to Rs, 2842 (after considering the value as per
the homebuyers list as redueed by vanous discounts like
mimnr'mgiﬁry-ﬁm,mhwwmmuc
giwmbylhultcﬁpbndcm}mamlmmmnfh
3.060. Thus, there had been o reduction of 7,15% in the
mﬁcmaﬂuldbemhltﬂwﬁhmmmm
mem&dmlhnmhm'wﬂhumnfupm
from books of avcounts. The Authority had not considered
uwnid&?mmiumwmtuﬂwmi—pum;

.c:mqnmiundunubylhmwnsainm

e _T— )
Agrevment value of residential Nats booked i Pro- | 1.950.943 80 [
CGST rogimic [ As per home huyer I

Total Aren sold pre-GST - i" &r3ie |
 Averge Salo Prige Pro.GiST-(A) T T 3
Agreement value of residkntial flats booked in post- | 679269639
GST rcgame [ As per home biyer list]

Loss: Viasious discounts ullired Post GST (exchoding | 34798517
bonefit a8 por' board resolution at the time of final

possCuston | *
Total Area sold Post-GST 20326
Averags Sale Price fox-GS T4 8) - 2842
| Reduction in Average Sale Price ' 11 g
% rediction in Averige Sule Price 1 s

*Discouns inchudes the waiver of registry expenses of the
total amount of Ra. 17,144,394 ous of which the acal

banefit passed ax of date is Rs. 4.283, 568, Copy of ledger
attachid ax proof for actual benefit passed on. The balance
will be paassed an at the time of regisiry

G. Proportionate ITC had beon computed wrongly fir the pre-GST
regime:-

I Assuming though not adimitting that the methodology

adopied by the DGAP was correet, the proportionate 11¢
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computed for the pre-GST period was not correct, I the
pre-GST period, there was no specific provision 16 reverse
M'Wlﬁwynwhﬁreﬂuinmuneafﬂw
Completion Centificate with respect 10 the flats where the
entire  considerstion was received post-issuznce of the
Completion Certificare. Unlike the ITC provisions under GST.
as par Rule 3 of the Convat Credit Rules 2004, crodii
cligibility was 10 be examined as on the date of receipt of
input service and not govemed by later developments such
as a portion of property getting converted into the
immovable propetty afler receipt of Completion Certificate.
While Rule 6 of the CCR, 04 dealt with credits availed
afresh, i.c. afler output activity becomes exempt. However,
Rule 11 was the anly provision that dealt with credits
availed in the pust when eutput sctivity was wholly taxable
however, ut o laier point in time, became exempt. A
harmonious reading of Rule § of the CCR, 04 read with
Rule 6 and Rulo |1 of the smd Rules sugeested that
cligibility/entitlement 10 oredit hag 10 be examinad only ut
the time of reccipt of inpur service and onee it was found to
be availed at o tme when output seevice was whally taxable,
and the said crodit was availed logitimately, the sume could
nol be denicd and/or recovered unless specific machinery
provisions were made in this regard. As per the above TRU
clarfication di.28.2.07, cven i one assumed the sale of the
mmovablc propeny after the Completion Certificate to be
“exempt serviee™ oven gomg by the findings s the
impugned arder. evorl then there was no legal requitemont
to revenie any credit availed on “input serviees™ fn the past
(before  obtaining  Completion  Certificate)  at  all
Honourable Gujarat High Coun in the case of Principal
Commissioner va Alembic Lad. [2021] 126 wxmann.com 3

(Gujarat) had held that Credit entitlement was on the date of
Page 310158
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reccipt of inputsfinpul services if output activity was

taxable. Unlike inputs, there was no provision of recovery of

eredit of mput services, if a pant of output service became

cxempied fater on = Rules 6 and 11(4) of Cenvan Credit

Rules, 2004. Below is the rclevant extract from the

Judgement:
“I7. From the above sub-rule (4), it is clear Hwt
even {f an aitput service provider avails the credis
and cutput service becomes exempied in sach case
the credit only in respect of inputs lving in stock or
is comlained in taxable service is required to be paid
whereas there is no provision for payment of Cenvai
credit equivalent to the inpa services used in
respect of exempted service, Therefore, Cenvat
credit availed in respect of input service & ot
rispuired fo be patd back wnder any circumstances

and therefore, the respondent was noi legolly
required 1o reverse any evedit which was availed by

them during the period 20010 il obtaimuy
completion certificale ie. during the period when
output service was wholly taxable in thetr hands,
mevely because later on, some poriion of the
property was converted into immovable property an
uccount of receipt of completion certificate and on
which no service tax wouldd be paid in futwre. ™
Similarly, Ahmedabad CESTAT in its order No. A/12229.
12232 OF 2018 ST/10017, 10018, 11475 & 11476 OF
Commissioner of Centmal Excse & Scrvice Tax, Vadodur -
| [2019] 101 mxmmngcom 461 (Ahmedabad - CESTAT)
had held that it was not required 10 reverse Cenval Credil
vitled during the period when output service was wholly
taxable before receipt of Completion Cenificate, per the
luw. Below is the relevant extrnet from the judgement:

“1Y. We aconrdingly hold that the Appeflants were
not legally required 1o reverse any Credu which
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was availed by them during the peviod 2010 1ill
obtaining Completion Certificate. ie. during the
period when ouwput service was wholly taxable in
their haruds, merely because later on, some portion
of the properly was comverted ino immaovable
property an account of receipt of Completion
Ceriificate and on which no Service Tax would be

paid in fukure.

Thus, the entire ITC which was incurred in the pre-GST
turnover matio should be 6.59 and not 4.03. Asd. the
incremental ITC benefit should be 320, and accordingly,
the profiteering amount should be derived. Purther, the
amount which hod ulready beon passed by the Respoudent
should be deducted from the profiteering amount to amive
ur the differential amount due to be paid. Below is the
revised computation hased on the siuid submission:

A.  Ratio of Relevant 1TC 1o turnover

h‘m
Prsm Mty

Pasticulars | Aprll 200800 | Apedl 2007 | Fotal (Pre
o Mursh 2017 e June s
X w1

iz
E.

I [ CERVAT of | 2006045 MRS | A e e

!
B
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B, Bencfit computation bused on the methodology followed
by the DGAP:
However, the Respondent did not agree with the
computation methodology followed by the DGAP far the

Koo, | Purtientrs Pre - GST —GST
1| Parsont A Apol 2016 % | July 3017 1M Ot
Jave 20017 B
2 | Unmgun Tiex rate B e
¥ | Tho ranes ST CVNVAT Topul ias C 640 "
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[T Tl Tormmasd owiassi RN TET Py
Meealibribed ans Price @ 12% M FT 1090 336, 8005
| —— dr - e}
6] GRT & 2% N~ M HLmL5e
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12| Kacess catlection ot demand oe | H-1-Q AT

H. The DGAP's Repon was bitsed on oml evidence instesd of
documentory evidence, thus Hable to be sct aside:

Lo The DGAP in his report has relied wpon omal evidence
mstend of documintary evidence. In para 27 of the DGAP

Case.No, 6472022

Vijay Pal Singh V. M/s Nundi Infraicch Pyt Lid.

Fage 340l 58




Report, it was stated that emails were sent 1o all 512
homebuyers out of which only 54 home buyers hud
mplmﬂuudmtbnwpﬁu.lﬂhmhwmhd
confirmed that the benefit of ITC had been passed and &
homehuyers had denied the receipt of the benefit of ITC
and the rest 8 homebuyer had given other reasons. Thus,
DGAP had considered the benefit of ITC passed to the 38
homcbuyers only umounting to INR 7,17.439. However.
the ctual benefit passed on by the Respondent was much
mmmmrnrwmmmm&
had been submined by the Respondent 1o the DGAP like
vriginal agreement copy. final demand letier issued at the
time of possession stating the amount of GST benefit being
passed on reflected under the head of GST rebate, NOC
signed by the home buyers specifically siating that there
are no dues on account of GST rebate and tht they hid
been duly passed. The DGAP had not considered the suid
documents and thus the quontum of anti-profiteering
amount computed was not correel.

il Scction §9 of Indian Bvidence Act, 1872 states thit ol
facts except that of the conwnly of a document can be
proved ss oral ovidence. In & lindmurk case of Bhima
Tima Dhotre v. The Pionecr Chemical Co. it was held that
"Dacunwentary evidence becomes meaningless if the writer
hrs 10 he oalled in every case o give oral evidence of s
contents If that weve the position, il means that, in the
wlitmate amalywis, all evidence must be oral and wral
evidence would virtually be the only Aind of evidence
recogrized by law. This provision would indicate that to
prove the contents of a docymaent wtilizing oral evidence
would he a violation of this section ™,
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Further, in Bhawanbha Promabhai v. Bai Vahali [AIR
1955 Bombay 320/, the Count held that The evidenco law
of India regards the “Best Evidence Rule™ a5 a principle
guiding the Indian Evidence Act 1872, By the Best
Evidence Rule, we mean that the sccomdary evidencs
won't be applicable when primary evidence exists. An
essentinl component of the evidence law was thot the best
prool or the best evidence ought 19 be given impartance i
all cpses. Where the demonstration of prool was shown by
way of a record, this record was the best ovidenee of
reality. Oral cvidence had less value than documentary
evidence becouse oral evidence requires comoboration for
s sceeptance. Thus, the ignomnce of documentary
evidence produced by the Respondent by the DGAP was
not legally viable,

L More non-mientioning of & specific section under which benefh
was being passed could not be held grounds for concluding tha
benelit had not been passed:- Para 27 of the DGAP Repont
stated that there was no speeific montion of the passing of the
additional benefit of 1TC under Scotion 171 of CGST Act, 2017
on the demand lotter submitted by the Respomdent. The
Respondent dud not agree with the said contention of the
authonty. The Respondent had submitied a copy of the boanl
resolution as well a5 NOCs from the home buyers along with
demund loters which cleurly show the deduction on secount of
the OST rebate. The use of the word rebate sl means it was i
discount on sccount of GST. Merely non-mentoning of 4
Section in the demand letter could not be hold as 3 valid ground
for concluding that the bonefit of GST had not been passed
when it was clearly evident that a deduction had been made.

J, Without prejudice  request  for  reconsideration  of  the

investigation report on limited  grounds:- without peejudice o
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the aforementioned preliminary submissions on mierits, which
were not exhaustive and for which the Respondents reserved the
ﬂghmﬁlu:&uuud-m#mmmcmif
mm.ilmmhimmmmm&cmw
of the DGAP was 10 be aceepted, it suffered from patent ertors
udimumdiuuwpmediugpnnmln.ltwnmhmiwﬂm
irmhpnmmmmﬂnnnenfﬂwlnw:ﬁpﬁmm:pmm
removed. even by the methodology of the DGAP, if would
stand cstablished that the Respondent had not profitecred from
the mtroduction of GST,

K. This Autharity in its Notice stated 1o mibmit sll the relovant
documents which included the Demand leiter & NOCs. Sirce
all the documentation had already been submitted 10 the DGAP
and wlso keeping in mind the voluminous nature of the
documentation,

L. The DGAP has incorrectly ncluded GST already paid by the
Respondent 1o the Government in the profiteering amount

4. A Copy of the above submissions dmed 08.04.2022 & 02.07.2022
filed by the Respandent was supplied 1o the DGAP for supplementary
Report under Rule 133(2A) of the CGST Rules, 2017. The DGAP
filed his clarifications vide supplementary reports dated 13,05.2022 &
16.08.2022 wherein clarified that:-

L As regands Respondent’s contention that no opportunity wiss
given o inspect the informution submined by Applicant No. |
was imcorreet. The DGAP has provided the opportunity to the
Respondent 1o inapect  the  non-confidential  evidence/
mioroution submitted by Applicant No. ! i its office on any
working day duting the period 01 062021 10 04.06.2021. The
PGAP had also provided for inspection of the said documents
through zoom call or any other sceure electronic platform
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during the said period given the prevailing sfualion due 10
Covid 19 pandemic at thal 1ime. However, the Respondent had
neither availed the opportunity of physical inspection of the
documents nor placed any request for online inspection of the
documents as discussed supra. Tho Respondent was informed
of the details of Applicant No. ) and also the basis for
preferring such application by the Applicamt No. 1 in the
Notice of investigation iiself’ issued by the DGAP. Further,
until the Respondent were contacied over phone afier
iracing the available phone numbers on intemet, he did not
bother 10 chock his mail and respond ull reminded w0 do so
over a telephonic call,

Accordingly, the c¢mupons of Sme. Rig Devi v,
CIT[2004]14] Taxmun 559 (Mad) and K Vimal Vs
Appropriate Authority [1996] 221 ITR were not relevant to the
issuc as the Respondent had been given suflicient time and
opportunity and also had been provided all the reguisite
documents to represent his case and the Report was also
prepancd based on the information / documents submitted by the
Respondent from time to time, Furthet, the Respondent was also
provided an opportunity 10 represent his case in person through
video conferencing which the Respondent had declined,

Further, the Siate Sercening Commmitice constituted under
Rulo 123(2) of the CGST Rules. 2017 has been entrusted with
the job of cxamination of the apphications and upon being
satisticd that the supplicr has contmvencd the provisions of
section 171, o the forward the applicsiion wath s
recommendations to the Stnding Committee for further action
under Rule 128(2) ibid. However, it has oot been envisaged
undder the provisions of the said Rule to provide the details of
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cxamination (o the Respondent. Accordingly, the same was not
supplied to the Respondent.

. Further, regarding Respondent’s contention that investigation
had been carried beyund the scope was incorrect. The citation
relied upon by the Respondent in the case of Abbott Healthcare
(P) Lid. Vs. UOI was ot relevant 1o the issue under refierence
and the same hud rol reached finality on merits. Further. the
[on'ble High Court of Judicature at Madras in WP No. 15527 of
2020 snd WMP Nos., 19385 of 2020 & 7418 of 2021 in the case
of Mis, Theeo India Pvt, Ltd.. Vs. NAA and DGAP in para 25 of
the order duted 27,10.2021 abscrved that-

"Ruletiia) notwithstanding the power available under
subsrule (4) 10 review the matier again, endows the
Authority with the power to divect the DGAP o cuuse
imvestigation or enquiry with regard w0 such other goods
or services in accordancve with the provisions of the Acts
and Rules. The phrave ‘such other goods or services or
both’ figures only In Rule (5) (@), This, the distinetion in
my view is that while Rule (4) contemplates review of ‘{
only the specific sulject matter wnder the complaing,
Rule(S)(a) empowers the Authority 1o cause enguiry even
with regard to pther goods or services”.

The etation relicd upon by the Respondent in the case of
Dinesh Mohan Bhardway Vs, Vesndavancshwice Automotive
() Lid was not relovaint o the issue under reference as in the
above citation relicd upon by the Respondent it had been
observed by this Authotity that the respondent had  not
contravencd the provisions of Section 171 of the CGST Act,
2017, and accordingly, the DGAP did not find any merit in the
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application of Sh. Dinesh Mahan Bhandwaj filed under Rule 128
of the CGST Rules, 2017, and was accordingly dismissed.

The entanon relied upon by the Respondent in the case of
Rishi Gupta v. Flipkart Intomet (P) Lid wiss not relevant to the
issue under reference as in the above citation relied upon by the
Respondent it had been obscrved by this Authority that the facts
of the allegations of profiteering made by the Applicant No. |
agninst the Respondent as well as the supplic were not
csablished and hence the present application was  not
matintainable and accordingly the same was dismissed.

. As regards Respondent’s contention of non-disclosure of one of
the key documonts submitted as proof of ITC being passed oo (o
the buyers, it was clarified by the DGAP that the list of the
docurments mentioned in pam 11 of the Report was illustrative
and not exhaustive. Further, all the documents and submisssons
of the Respondent in this regard had been considered based on
confirmations received from the homebuyers.

iv.  About the comtention raised by the Respondent reganding the
"Procedure and Methodology' and the method of computation
sdopied by the DGAP, it was clanified that the methodolugy
adopted by the DGAP was correct and strictly as per faw
enshrined in Scetion 171 of the CGST Act The main contors of
the "Procedure and Methodology' for passing on the bencfits of
reduction in the mie of tax and the benefit of 1TC are enshrined
In Section 171 (1) ol the CGST Act, 2017 isoll which stiates that
“Any reduction in rale of tax on any supply of goods or servicex
or the benefit of inpat tax credit shall be pussed om 1o the
rocipient by way of commensurate reduction in prices”

Section 171 Qselll provides the procedare  and

methodology lor the dewermination of the profitecred amount.
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mnmimdan}mgm.ﬂmmﬁtﬂfﬂtwhﬂhhm&d
10 be pussed on.

The facis of cach case are difforent so the quantum of
mmwﬁghdmhwﬂbynk‘mghmmﬁtmm
fets of each case. Tlence, there cannot be one size-fits-all
mathermuatical methodology,

The additional ITC which has acerued to him on secount
nrthch:q:lcnmiunnttheGSTismquimdhbnpumdmm
the customers, but 4 straight-jacketed approach is not feasible as
mﬁfmnfmm“ﬁlywbumhﬂy.hlmmdm
project,  the date of st and  complotion of the
the project, price of the house commercial unit, mode of
payment of the price, stage of complction of the project, the
timing of the purchase of inputs, rates of wxes, amount of ITC
wvailed, tolal saleable arca; arca sold and the wxable mmover
mlimdbufnmmdlﬁerlhuﬁﬂinmwn'mlddwm
bo different from (hose of the other project and henee the
mnfhnﬂnfuﬂhhnﬂlmhhwmhmnf
one project would not be similar to that of another project

Thercfore, no sot of pammeters can be fised for
determining methodology 10 compute the bencfit of additional
ITC which would be roquined 1 be passed on 1o the buyers of
such wnits, Further, the press release dated 15,06,2017 fssusd by
CBIC reforred 10 by the Respondent uncquivosally clsrifics that
“Under GST, il mput eredit would be available for offsciting
the headline rate of 12%. As u result, the input taxes embedded
i the et will not (&should not) form a part of the cost of the
st The input credits should ke care of the headline rate of
12% and i s for this reason that refund of over(low of inpust
eredits o the builder has been disallowed” and expecied the
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builders 10 pass on the baelits of lower tax burden under the
GST regime o the buyers of propeny by way of reduced
prices/instaliments.

Acvordingly. this office has aot adopted any scif-denved
method for cowmputing the profitcermg amount but  has
compared the FTC to twrnover mtio in pre & post GST penods
the present cose which is rational, logical & appropriate in terms
of Section 171 and the sume has been approved by the NAA in
similarly placed cases.

v. The costention of the Respordem that the expression
profiteering was nowhere mentioned in (he said Act was not
correct as the Explanation 0 Scotionl 7] (3) has defined the
word profitesred, insorted vide the Finance (No. 2) Act, 2019
(23 o 2019) dated 01.08.2019 which ts reproduced as follows

Explanstion - For the purposcs of this section, the expression
“profiteered” shall meun the amount defermined on sccount of
nob passing the benefit of reduction in it of tax on sopply of
goosls or services or bath or the benefit of inpuat tax credit to the
recipicnt by way of communsirate reduction m (he price of the
goods or services or both,

In this context, it was submitied that an explanstion added 10
the provision of the Acl is clanficatory 1 nature snd Juas o
retrospective effect unloss it overnides the basic provision of the
At

vi.  The Respondent has also contended that the mtesprotstion of
Section 171 had been done without considening the marginal
notes. In this connection, 1 was submitted that of the
explnation defining the word profiteering was not consdered
then the purposo of the statute would be rendered ineffective or
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purposeless. While construing a provision, the full effect had 10
be given 1o the language used theréin giving reference fo the
cortext and other provisions of the statute. If the contention
given by the Respondent was aceepted then the provision of
Section 171 wmildhemﬂ:mdlp'l'dudlmu’.llmmh
conteniion of the Respondont was emuncous and out of
context. Further, the wilful action of not passing on the benefit
uf:rwducﬁminﬁuﬂuafhw&ohmﬂm!hnamnﬂil
o the consumers was called profitecring. It did not make any
difference if the word "profiteering” had not been mentioned in
lbutumm.Themmnfﬁu:tim.l’ﬂufﬁeCOSTMI,ZﬂI?
i8 1o pass on the above-suid bencfit fo the consumers. Hence.,
Smiml?loﬂheCGSTAﬂlZﬂl?ilmillﬂmmw
nar being violating Article 14 of the Constitution of India.

The citution relied wpon by the Notice of the Honble
Supreme Court in the case of CIT, Bangalore v. BC Sritivas
Shetty is not relovam 1o the issue undor reference. The citation
was reloted to the levy of Capital Guins Tax on the transfir of
goodwill. The findings of the on'ble ¢ourt are fimited to the
flacts of the smd case sl cinnot be applicd to the presend case.

The dectsion of Hon'ble High Court of Madras in the case
ufﬁlmmliwud.v.ummﬁndupmhythnllw
was not relovint o the facts of the cuse under reforonce as fo the
instant cusc the muchinery provisions had boen anvisaged under
Section 171 of the CGST Act, 2007 Subssection | of Section
171 stipultes that “Any reduction &t rate of fax on any supply of
Roods or services or the benefit of input tax credis shall be
pagsed on 1o the recipient by way of commenurate redhction in
prices” and the provisions of subscections 2 and 3 of Section 171
authorize the creation of the Authority entrusted with the powers
and functions in this regurd.
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vil, The Respondent has also contention that the methodology
sdopted by DGAP was arbitrary. In this regard, the DGAP
clarified that there was a reasonable correlation between the
wrnover and the CENVAT eredit of service tax / ITC us the
Petitioner was discharging his Service Tax / GST output lability
out of the CENVAT credit of Service Tax paid en inpa services
JITC pyvailable to him on the basis of the wmover Lo the cost
realized by him from the buyers. It only gave a mijo of
CENVAT credit vis a vis wimover for pre and post GST periods
ol invesiigation,

Prior 10 01.07.2017 i.¢, before the introduction of GST,
the Respondent was eligible to aval CENVAT credit of Service
Tax paid on input sorvices as envisaged under sub-mile (1) of
Rule 2 of CENVAT Credit Rules, 2004 and also the 1TC of
VAT paid on inputs provided the Respondent had not svailed
the Composition Scheme under VAT, However, the Respondent
were ineligible W avail arodit of CENVAT paid on inpats ander
CENVAT Credit Rules, 2004, Whereas on introduction of GST
from 01.07.2017 the Respondent could svail the 1TC of GST
paid on all inputs and input services in purswance w0 the
scamless credit Meility allowed under Section 16 of the CGST
Act, 2017 read with the rules prescribed there under,

Further, the press release dated 15.06.2017 issucd by CRIC
referred W by the Respondent uncquivocally clanficd thin
“Under GST. full inpwet credie wioudd be availahle for offsetiing
the headline rate of 12% A8 a result, the input 1axes embedided
in the flar will nor (&xhould not) form a part of the cosr of the
flar. The inpur credits showld lake care of the headline rate of
12% and it is for this reavon thot refund of overflow of inpus
evedite 1o the bullder has heen disallowed” and expected the

butlders 1o pass on the benefits of lower tax burden wider the
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GST regime to the buyers of property by way of reduced prices /
instalments,

Accordingly, the benefit of additionsl ITC in the post-
GST period compared 1o pre-GST period and the profiteered
amount due to the feility of scamless credit allowed in the post-
GST period had been computed following the standard practice
as upheld by this Authority in similar cases.

The contention of the Respondent as to morease in the
rate of GST on various inputs/input services in the poest-GST
compared to pre-GST e was not tenable in as much as the
higher taxes paid in the post-GST were allowed as credit W the
builder/developer and hence did not fonm pan of cost 1o the
builder. Further, increase in output tx rates also did not incroase
the cost of the builder/developer s the burden of inereused ux
rates is being borme by the homebuyers,

Further, increase in cost of construgtion duc to Increase in
cost of inputs is out of the purview of investigation carvied out
under Section 171 of the CGST Act, 2017,

vill.  The contention of the Respondent that the sale price of the fla
had been neduced from Rs. 3,060/ in the pre-GST w Rs 2,842
in the post GST. Thas there had been s reduction of 7.15% in
the poce and accordingly the same was 1o be considered i the
computation of profitcering was not tenable in as much as
discounts offened were against other charges and bot agaimst the
basic prce which attmets GST, Further, discounts were offensd
in the normal course of business and the discount clamed 10
have pussed on in the instint case was not on account of
sccumulation of benefit of ITC consequent to introduction of
GST.
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ix. The contention of the Respondent that Proportionate TTC had
been computed wrongly for pre-GST regime was incorrect. In
this regard, the DGAP clarified that the entire credit for the pre-
GST / post-GST period as well the 1tal suleable arca of the
project is considered and accordingly the relevant ITC for the
relevamt area and the credit 1 lumover ratio for the pre and posi
GST peniod had been worked out. The citnions relied upon by
the Respondent were not relevant o the issue under reference as
this was pot the cuse of reversal of crodit but this was the case of
finding relevant ITC for the salcable area of the homebuyers in
recoived,  Further, the contention of the Respondens that
taken care of and accordingly the confinmation/non-confimmation
of passing on the benefit of ITC was being sought vide c-mail
and the reply was also being roceived vide emadl and hence it
wis very much documented and thereby the conditons of
evidence Act were fulfilled.

x. For the contention rmised by the Respondent that the DGAP's
investigation and report were based on onl evidence mastead of
documentury evidence, the DGAP has clarified that as per the
standard pructice followed emails were sent 1o the home buyers
in whose case the Respondent had claimed o have pussod on (he
benelit and had provided the emails The profitoered amount
confirmed by the home buyers had beon allowed, The s
practice of confirmation by the homebuyers dospite  the
submission of documents by ihe notice was being followed 1w
comply with the diroctions of this Authority and also 1o ensure
that the bome buyers who were otherwise the ultimate
beneficianes under the provisions of Section 171 of the CGST
Act, 2017 were not deprived of their due benefit,
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Xi. mmur'mmzmmmwy
included  GST already paid by the Respondent o the
Government in the value of profitecring smount was not correet.
In this regard, the DGAP stated that as per Section 171(1) of
CGST Act, 2017 which govems the anti-profiteering provisions
under GST stutes that f’mmﬁmmm-muq'mmm
supply of goads or services or the benefit of input tax credi
shall be passed on to tie recipient by way of commensurase
reduction in prices”. Accordingly, the Respondent at the first
nstunce woutd have reduced the basie price commensarate 10 8
reduction in the rate of tax and should have passed on the benefit
1o the recipionts as envisaged under sub-section 1 of Section 171
oF the CGST Act, 2017. Howover, it was observed that the
Respondent bad not complied with the provisions of the Tuw
discussed supra and had eollected more than what was due. By
daing so, the Respondent had defeated the very objective of the
anti-profilvcring provisions envisaged i Scction 171 of the
CGST Act, 2017 which mimied 10 provide the benelit of mite
reduction / ITC w the gencral public. Therefore, the GST paid o
the Governmerit had also beon considered for (he computation of
profiteercd amount,

5. The hearing i the matter was scheduled to be held on 04.08.2022 via
video conferencing. However, the Respondent vide bis crmail dated
04.08,2022 informed that he will not be able 1o attend the virual
hearing as schoduled and requesied to consider his submissions dated
08.04.2022 and 04.07.2022. The Respondent further stated that he did
not want further opportunity of hearing in the maticr. The subinssions
of the Resondent wore taken on record. No one appearcd on behall of
the Applicant.

6. The Authority has carcfully considered the Reports filed by the
DGAP, all the submiissions and the documents placed on recond, and
the contentions rassed by the Respondent vide his writien submissions.
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It is clear from the plain reading of Section 171(1) thm 1t deals
with 1wo situations: - one relating (o the passing on the benclit
of reduction in the mte of tax and the second pertaining 10 the
passing on the benclit of the ITC, On the ssue of reduction in
the wx rate, it is apparent from the DGAP's Repon that there
has been no reduction in the mite of tax in the post-GST period:
hence the only issue 1o be examined is whether there wias any
nel benelit of ITC with the introduction of GST. It is observed
from the report that the 1TC, as a pereentage of the tumover, that wus
availuble to the Respondent during the pre-GST period (April 2016 1o
June 2017) was 4.03%, whereas, during the post-GST period (July
2017 to February 20210, it was 9.79% for the project "AMAATRA
HOMES". This confims that post-GST, the Respondent bas
benalited from additional 1TC 1o the tune of 5.76% (9.79% - 4.03%)
of his urmover for the projeet "AMAATRA HOMES "und the samo
was required to be passed on to the customers/flat buyers/recipients,
The DGAP has caleulated the total profitcering amount as Rs
7,205,691/~ in respect of 768 home buyors including the Applicant
No. |,

7. The Respondent has raised soveral contentions in the matter and the
flindimgs of the Authority are as under:-

i The Respondent has raised a comention thist no opportunity was
given to lim w inspeet the information submitted by Applicant
No. | and honee the investigation proceedings were bad in law,
In this regard, the Authotity finds that the DGAP had provided
the opportunity @ the Respondent for mspection of the non-
confidential evidenco/information submatted by Applicant No, |
in 18 office on any working duy during the penod 01062021 i
04,06 2021, The DGAP had also provided for inspoction of the said
documents through zoom call or any other seoure electronic
platform duning the said period given the prevailing situstion due

to the Covid-19 pandermic at that time. However, the Respondent
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had neither availed the opportunity of physical inspection of
the documents nor placed any request for online mspection off
the documenis.

Therefore, the cittions of Smt Rim Devi v
CITI2004 141 Taxman 559 (Mad.) and £. Vital v. Approprias:
Autharity [1996] 221 TTR are not relevant 1o the issue as the
Rmﬂmhnd'bwﬁgiwmmfﬁa‘mmmmdwww
the report is also prepared based on the information/documents
submitted by the Respondent from time to time,

Further, the Stute Screening Commitiee constituted under
Rule 123(2) of the CGST Rules, 2017 has been entrusted with
the job of cxamination of the spplications and upon being
satisficd that the supplicr has contravened the provisions of
section 178 1o tho forward the application with it
recommendations 1o the Stnding Committee for further action
under Rule 128(2) ibid. However, it has not been envisaged
under the provisions of the said Rule 1o provide the dotails of
cxamination to the Respondent. Accordingly, the contention
ritised by the Respondint is not sustainable and hence denied. w

b. One of the contentions made by the Respondent is that the
Investigation had been caried out beyond the scope and henee
bad in law. In this gard, the Authority notes that, in terms of
Section F71(1) of the CGST Aet, 2017, it ts mandated that, “Aay
reduction tn vate of lax on any supply of goods ar services or the
bencfit of ITC shall be passed on to the recipient by wav of
canmensurale reduction in prices”. Thus the legal requirement
is abundantly ¢leur that in the event of & benefit of ITC or
reduction in rate of tax, there must be a commensurate reduction
in prices of the any supply of goods or scrvices, The swd
provision provides for ‘any supply’, which expend the scope 1o
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cover all supplies; where tax reduction ar 1TC bencfit has not
been passed on,

Therefore, the law prescribes that benefit of reduction in
Mufmnrbmﬁtnriminﬂ't.inmlniunmmynwly
of goods or services should result in commensurite reduction in
prices of such supply and accordingly, the DGAP was justified in
examining all the supply made by the Respondent beyond the
Application filed by the Applicant No, 1.

¢. The Respondent has also averred regarding the non-disclosure of
one of the key documents submitted as a proof of ITC baing
passed on 1o the buyers. In this regard, the Authority finds that
the fist of the documents mentioned in pars 11 of the DGAP's
report (s illustrative and not exhaustive. Further, all the documents
and submissions of the Respondent in this regard have been
considered on the basis of confirmations received from the
homebuyens/shop buyers/customors,

d- The Respondent has also comended that in the absence of
prescribed method of caleulation of profitecring in the Act of the
Rutles or the procedure, the procecdings are arbitrniry and lishle
o be dropped. The Respondent also  averred that the
methadology adopted by the DGAP in the present case was
arbitrary und henee the same needed to be set aside. In this
regard, the Authority finds tha the *Procedure and Methodology”
for passing on the benefits of reduction in the mie of tax and the
benelit of ITC arc enshivined in Section 171 (1) of the COST Act.
2017 ivsell which states that “Any recuction in rate of lax on any
supply of goods or services or the benofit of Input tax credit shotl
be passed on 1o the recipiont by way of commensurate reduction
in prices.” It is clear from the perusal of the shove provision that
i mentions “revliction in the rate of tax on any supply of govds
or services " which docs not mean that the reduction in the rate of
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tax is to be taken at the level of an entity/group/company for the
entire supplics made by it. Therelore, the bonefit of tax reduction
has 10 be passed on @t the level of cach supply of each unit 1o
cach buyer of such unit and in case it is not passed on the
pmlilcuedmmlhwsmbomlcuModmeuhmiLFm.ﬂw
above Section mentions “any supply™ i.e cach taxable supply
made to each regipient thereby clearly indicating that netting off
ol the benefit of tax reduction by any supplier is not allowed.
Each customer is entitled to receive the benefit of tax reduction
on each product purchased by him. The word “commensurate™
mentioned in the above Section gives the extent of benefit 10 be
passed on by way of reduction in the prices which has 1o be
computed in respect of each product based on the tax reduction
or availability of additional ITC as well as the existing base price
(price without GST) of the product. The computastion of
commensurite reduction in prices is purely a mathematical
excrcise which is bised upon the sbove parameters and henee it
would vary from produet w0 product and hence no fixed
mathematical methodology can be preseribed to determine the
wmount of benefin that o supplier # required 1o pass ot to 4
recipient or the profitéered amount

One formula which fits all cannot be set while determining
such a “Methodology and Procedure™ a5 the facts of cach case
are different. In onc real esiate project, the date of start and
completion of the project, price of the house/commercinl mit,
mode of payment ol the price, stage of completion of the project,
the timing of the purchase of inpuis, tates of taxes, amount of
ITC availed, wtl saleable area, area sold and 1he taxable
tumover realived befre and afier the GST implomentation
would always be difforent from the other project und henee the
amount of benelit of additional ITC to be passed on in respect of
one prajeet would not be similar to another project. Issuance of
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Occupancy Certificate/ Completion Certificate would also affect
the amount of benefit of ITC as no such benefit would be
avatlable once the above certificates arc issacd. Thesefore, no st
parameters cam be fixed for determining the methodology 1o
‘Ccompute the benefit of additional 1ITC which would be required
to be passied on w the buyers of such unis.

Funher.théfwnnrthccmmhlingmﬂmFmeh:
Consumer Goods (FMCGs), restaurants, construction, and
cinema houses are completely different and therefore. the
mathematical methodology emploved in the cise of one sector
cannof be applied in the other sector otherwise it would result in
demal of the benefit 1 the eligible recipients. Moreover, both the
above benefits have beeh granted by the Contral as well us the
State Governments by sacrificing their tax revenue in the public
inwtmmawmlm;mmmnhdmmmuﬁngk
penny from their pocket, and hence they have 1o puss on the
above benelite as per the provisions of Section 171 (1), Hence,
the Authority finds that the above contentions of the Respondent
cunnol be admitted.

¢. The Respondent has averred that there was a considersble
reduction in the average sale price of the Fli in the pos-GST
regime which had been reduced to Rs. 28425 per sq. 11, vis-a-via
a pre-GST price of Rs, 3,060/ por sq. Rt In this regard, the
Authority finds that the ubove averment made by the Respondint
is ot tenable in as much us discounts offered are agamst other
charges and not against (he basic price which attracts GST,
Further, discounts are offered in the normal course of business and
the: discount olatmed 1o hive pussied on i the instant case is tot on
sccount of the accomulation of bonefit of Inpwt Tax Crodi
consequent to the intraduction of GST,
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L mnmpmmhsahoemmdeddulmmrfcm
been computed wrongly for the pre-GST regime. In this regard,
the Authority finds that the amount of CENVAT or ITC
camed on VAT during the pre-GST period is required to be
compared with the amount of ITC available during the GST
period to arrive at the quantum of ITC benefit. as it is only
the additional ITC available during the GST period which is
required 1o be passed on as per the provisions of Section
171 (1). This benefit is to be passed only w.e.f. 01 072017
when the provisions of Section 171 (1) have come into
force. Further, to substantiate his claim the Respondem has
not subnuitted any documentsry evidence dunng the course
of investigation by the DGAP that the price offered to the
customens booking flats post<July, 2017 has arrived afier
acjusting/giving  the benefit of additional ITC  which
sccrued on account of GST. The citations rehied upen by the
Respondent are not relevant 1o the issue under reference as this fs
not the cose of reversal of eredit but this 15 the case of linding
relevimt ITC for the salcuble ares of the homebuyers in whose
case domands huve boen mised or advances have been reccived.
Therofore, the contention raised by the Respondent is not
acceptable, “’

g The Respondent has  also  contended that  the DGAP's
mvestigation und Report are based on orsl evidence tnstead of
documentary evidence, thus lisble o be set ustde. T this repard,
the Authority finds that as o standard practice followed by the
DGAP, emails for verilication are sent 10 the home buyers in
whose case the Respondent claims to have passed on the benefit
of ITC. This is invarinbly done to cnsure that the home buyers
who are otherwise the ultimate beneficinries under the provissons
of Section 171 of the CGST Act, 2017 are not deprived of their
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duc benefit. Therefore, the contention of the Respondent s ot
correct and henee rejected.

b. For ihe contention mised by the Respondent that there was no
definition of “profiteering™ provided under the CGST Act, the
Authority finds that Scction 171 of the CGST Act is very much
<clear, acconding 1o which the benefit commensurate to the amount
of reduction in the rate of tax or benefit of ITC has to be passed
on o the recipients by way of reduction in prices. The insertion of
the definition of (he tesm "profitecred” in Section 171 of the
CGST Act, 2017 vide the Finance (No. 2) Act, 2019 was only
clarificatory in nature.

¥ For the reasons mentioned herein above, the Authonity finds no
reason to differ (rom the above-detsiled computation of
profiteering in the DGAP's Report or the methodology adopied.
The Authority finds thar the Respondent has profiteered by
Rs. 72805691/ during the period of nvestigation e
01072017 w 28.02.2021. The Authority determines an amount
of Rs. 728.05,691/~ (including 12% GST) under scenon 135(1)
#s the profitcered amount by the Respondent from his 768 home
buyers/shop  buyers/customers (as per Amnexure A to this
Order), including Applicant No. 1, which shall be refunded by
him along with interest @)18% thereon, from the date when the
above amount was profiteered by him till the date of such
paymenl, per the provisions of Rule 133 (3) (b) of the GUST
Rules 2017, This amount profitecred is Rs. 84,757/~ (including
GST) in respeet of Applicant No. 1.

9. This Authonty under Rule 133 (3) (1) of the CGST Rules, 2017
orders that the Respondent shall reduce the prices 10 be realised
from the buyers of the fMusishop  buyersicustomers
commensurate with the benefit of ITC received by him s has
been detiled nhove,
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10. The Respondent is also liable 1o pay interest as applicable on the
entire amount profitcered, i.e. Rs 72805691/ for the project
"AMAATRA HOMES'. llence the Respondént is directed to
also pass on interest @18% to the customers/ flat buyers/
recipients on the entire amount profiteered, starting from the
date from which the above amount was profitecred till the date
of passing on/ psyment, as per provisions of Rule 133 (3) (b) of
the CGST Rules, 2017.

1. The complete list of homebuyers/shop buyers/customers has
been uttached with this Order, with the details of the amount of
benefit of ITC to be passed on along with interest @ 18% in
respect of the project *"AMAATRA HOMES® of the Respondent
as in the Annexure-‘A’,

I2. This Aathority also orders that the profilcered amount of
R 72R05.691- for the project "AMAATRA HOMES' along
with the interest @ [8% from the date of recoving of advance
from the homebuyer till the date of passing the benefit of ITC
shall be paid/passed on by the Respondent within a period of 3
months from the dne of this order failing which it shall be
recovered as per the provisions of the CGST Act, 2017,

13, It has also been found thit the Respondent ks denied the benefit of
additional ITC w0 his customeny/recipients in contravention of the
provisions of Scction 171(1) of the CGST Act, 2017 and resorted to
profitecring and honce, committed an offence usder section 171 (1A)
ol the CGST Act, 2017. Therefore, the Respondant i lmble for the
imposition of penalty for the period 01.01.2020 w 28.02.2021 under
the provisions of the above Scetion. Accordingly, a Notice be issucd
to him dirceting him w cxplain why the penalty prescribed under
Section 171 (3A) of the above Act read with Rule 133 (3) (d) of the
CGST Rules, 2017 should not be imposed on him,
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14, The concerned junsdictional CGST/SGST Commissioner is also -
directed to ensure compliance of this Order. It may be ensured
ﬁlmemruafﬁcmmmdmmmh
homebuyershop buver/customer as per this Order along witly
interest @) 18%. In this regand an advertisement of appropriate
size 10 be visible to the public st large may also be published in
4 minimum of two local newspspers’ varnacular press in
Hindi/English/local langusge with the details i.¢.. Name of the
builder (Respondent) -~ M/s Nandi [nfratéch Pvi. Lid., Project-
“AMAATRA HOMES”, Location- Sector-10, Knowledge Park
V., Greater Nowda, Uttar Pradesh and amount of profiteering Ra
7.28,05,691/~ so that the concormed home buyers can cluim the
benelit of ITC if mot passed on  Home buyers/shup
buyers/cusiomers may also be informed that the detailed NAA
Order s available on Autharity's website WWAW. nas gov.in,
Contaet dewils of concemed Jurisdictionsl CGST/SGST whe
are nodal officers for compliance of the NAA's order may also
be advertised through the said advertisement,

15. The concerned jurisdictional CGST/SGST Commissioner shall
also submit a Report regarding the complionce of this Order 1o
the Authority and the DGAP within o period of 4 months from
the daie of recaipt of this order.

16, Further, the DGAP is also divected 10 monitor the complinnee of
the order by the concemed jurisdictionsl CGST/SGST
Commissioner,

17, The present investigation hus been conducted up to 28,02 2021
anly. However, the Respondent is liable to pass on the benelit of
TC which would become mvailable 1o him il the date of fssue
of the Complotion Coertificate. Accordingly, the concemed
Jurisdictional Commissioner CGST/SGST i directed 10 cnsure
that the Respondent passes on the benefit of ITC w the cligible
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home buyers/shop buyers/customers as per the methodology
approved by this Authority in the present case and submit his
report to this Authority through the DGAP. The Applicants or
any other imerested party/person shall also be at liberty 1o file a
compluint ggainst the Respondent before the Uttar Pradesh State
Screening Comminee in case the remaining benefit of ITC is ot
passed on to them,

18. Furthor, the llon'ble Supreme Court, vide its Order dated
23.03.2020 in Sue Moto Writ Petition (C) no. 3/2020, while
taking suo moto cognizance of the situation arising on account
of Covid-19 pandemic, has extended the period of limitations
preseribed under the General law of limimtion or any other
Special laws (both Central and Swte) including those prescribed
under Rule 133(1) of the CGST Ruley, 2017, as is clear from the
said Order which states us follows;-

A period of limitation in all such proceedings, irrvespective af ﬂ
the limitatlon prescribed under the general law or Special
Laws whether condonable or not shall stand extended w e f
15th March 2020 till further order/s to be passed by this Court
in present proceedings.

Further, the Hon’ble Supreme Court. vide its subsequent
Order dated 10.01.2022 has extended the periodi(s) of lmiution
Ul 28.02.2022 and the relevant portion of the snid Order is s
follows:-

“The Order dared 23.03. 2020 is restored and in contimsation
of the subsequant Orvders dated 08.03 2021, 27 08 2021 and
23.09.2021. it ix directed that the period from 1503 2020 till
28.02.2022 shall stand excluded for the purpases of limitation
as may be prescribed under any general of speciol lows in
rexpect of all judicial or quavi-fudicial proceedings ™

Ihus, this Order having been passed today falls within the
limitation preseribed under Rule 133(1) of the CGST Rules 2017,
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19. A copy of this order be sent to the Applicant No. 1, the

Respondent, Commissioners: CGST/SGST Greater Noida, the
Principal Sccretary (Town and Country Planning), Government
of Uttar Pradesh as well as Unar Pradesh RERA free of cost for
necessary action.

Encl: Annexure -~ *A” (Pages | to |4)

S/~
{Amand Shah)
Technical Member &
Chairman
Sa/- Sd/-
(Pramod Kumar Singh) (Hitesh Shah)
Technical Member Technical Member
Certified Copy
X,
ecretary,
ry, NAA I l| -]
F. No. 2201 1/NAA/Nandi/67/2022 I 1% Ll“" Dated: 31.08.2022

Copy To:-

1
L

2

M/s Nandl Infratech Pvt. Ltd., GH 02C, Sector 10, Greater Noida
West, U.P. - 201308.

Sh. Vijay Pal Singh, 22-Swaroop Park, Sahibabad, Ghaziabad-
201005(UP).

The Chief Commissioner, CGST (Lucknow zone), 7-A, Ashok Marg,
Lucknow-226001.

The Commissioner, Commeérdial Tax U.P. Commercial Tax Head
Office Vibhuti Khand, Gomtl Nagar Lucknow - 226010.

The Principal Secretary, Town And Country Planning Department |
Uttar Pradesh, TCG / 1-A-V/S, Vibhutt Khand, Gomti Megar,
Lucknow-226010,

Uttar Pradesh Real Estate Regulatory Authority, Naveen Bhavarn,
Rafya Niyojan Sansthan, Kala Kankar House, Oid Hyderabod,
Lucknow - 226007,

The Directorate General of Anti-Profiteering, 2nd Floor, Bhai Vir
Singh Sshitya Sadan, Bhal Vir Singh Marg, New Delhi-110001.
Guard File.
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1 Noamount Indicated in the DGAP's Report duted 27.10.2021 (Home buyers st

attached as Annexures 1o the Report)
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